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PREFACE

I, the Chairman of the Department-related Parliamentary Standing Committee on Health and Family
Welfare, having been authorized by the Committee to present the Report on its behalf, present this
Seventy-fourth Report of the Committee on the Mental Health Care Bill, 2013*.

2. In pursuance of Rule 270 of the Rules of Procedure and Conduct of Business in the Council of
States relating to the Department-related Parliamentary Standing Committees, the Chairman, Rajya
Sabha, referred** the Mental Health Care Bill, 2013 ( Annexure I) to the Committee on the 20t August,
2013, as introduced in the Rajya Sabha on the 19t August, 2013 for examination and report within

three months.

3. The Committee issued a Press Release inviting memoranda/views from individuals and other
stakeholders. (Annexure-II). In response thereto, 59 Memoranda from individuals and others relevant to
the Bill were received till the specified date. List of individuals from whom memoranda were received is

at Annexure-III.

4. The Committee held seven sittings during the course of examination of the Bill, i.e., on
29t August, 16th September, 04th October, 11th October, 215t October, 1t November and 11t November,

2013. The list of witnesses heard by the Committee is at Annexure-IV.
5. The Committee considered the draft Report and adopted the same on 11t November, 2013.
6. The Committee has relied on the following documents in finalizing the Report:-

(i) Mental Health Care Bill, 2013;

(if) Background Notes on the Bill received from the Department of Health and Family

Welfare;

(iii)  Presentation, clarifications and Oral evidences of Secretary, Department of Health &
Family Welfare;

(iv) Memoranda received on the Bill from various institutes/

bodies/associations/organizations/experts and replies of the Ministry on the
memoranda selected by the Committee for examination.

(v) Oral evidences and written submissions by various stakeholders/experts on the Bill; and

(vi) Replies to the questions/queries raised by Members in the meetings on the Bill, received
from the Department of Health & Family Welfare

7. On behalf of the Committee, I would like to acknowledge with thanks the contributions made by
those who deposed before the Committee and also those who gave their valuable suggestions to the
Committee through written submissions.

(i)



8. For facility of reference and convenience, the observations and recommendations of the
Committee have been printed in bold letters in the body of the Report.

NEW DELHI; BRAJESH PATHAK
11t" November, 2013 Chairman,
Kartika 20 , 1935 (Saka) Department-related Parliamentary Standing

Committee on Health and Family Welfare

* Published in Gazette of India Extraordinary Part 1I Section 2, dated 19" August, 2013.
o Rajya Sabha Parliamentary Bulletin Part 1, No.51174, dated 20" August, 2013.

(iii)
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REPORT
The Mental Health Care Bill, 2013 (hereinafter redd to as the Bill) was

introduced in the Rajya Sabha on the" 18ugust,2013 and referred to the
Department related Parliamentary Standing CommiteeHealth and Family
Welfare on the 20 August, 2013 for examination and report thereon.

2. As per the information furnished by the MinistriyHealth and Family Welfare
the Mental Health Care Bill, 2013 seeks to conswédhe legislations related to
mental illness and improve the conditions in mehtalth facilities existing in the
country while ensuring the process of appeal bgragn admitted to a psychiatry
institution, rehabilitation, reintegration with fdms and community in non-
medical settings. The Bill addresses the issuesaital illness and capacity to
make mental health care and treatment decisionsanaé directive; nominated
representative; rights of persons with mental dbjeduties of appropriate
government; central and state mental health auibsiri mental health
establishments; mental health review commissiomnisglon, treatment and
discharge. The Bill also consolidates the law régar the responsibilities of other
agencies, restriction to discharge functions byfgssionals not covered by
professional offences and penalties.

3. According to the Statement of Objects and Reag&@®R) of the Bill, the
United Nations Convention on the Rights of Perswitl Disabilities, which was
ratified by the Government of India in October, 20@hade it obligatory on the
Government to align the policies and laws of thentry with the Convention. The
need for amendments to the Mental Health Act, 198% felt by the fact that the
related law, i.e., the Persons with Disabilities)f&l Opportunities, Protection of
Rights and Full Participation) Act, 1995 was alaothe process of amendment.
The Mental Health Act, 1987 could not protect tlghts of persons with mental



illness and promote their access to mental healtd io the country. In the light of
above it was proposed to repeal the Mental Headth(lMHA), 1987 and bring in a

new legislation.

4. The Statement of Objects and Reasons (SOR) dBith&urther states that the
Bill proposes to repeal the Mental Health Act, 198Is objectives are to: (i)
protect and promote rights of the persons with adaliess during the delivery of
health care in institutions and in the community} énsure that health care,
treatment and rehabilitation of the persons witmtaleillness, is provided in the
least restrictive environment possible, and in aamea that does not intrude on
their rights and dignity; (iii) fulfil the obligabns under the Constitution and the
obligations under various International Conventicaitsfied by India; (iv) regulate
public and private mental health sectors withingats framework to achieve the
greatest public health good; (v) improve accesgibib mental health care by
mandating sufficient provision of quality public nial health services and non-
discrimination in health insurance; (vi) establesimental health system integrated
into all levels of general health care; and (virpmote principles of equity,
efficiency and active participation of all staketheis in decision making.

5. Keeping in view the objectives behind the proposgislation and its impact
on the people who are mentally ill, the caregivéns, families and professionals
associated with this health sector, the Committeeide#d to have opinion of
different stakeholders on the Bill, and iIssuedPeess Release, inviting
views/suggestions from all the stakeholders. Annetieiming response to the
Press Release was received by the Committee. Aidewable number of
organizations/stakeholders/ individuals/associationsubmitted memoranda
containing their views. The Committee held exteasinteractions with

representatives of associations/organizations/Glinstitutes as well as



renowned experts and professionals from the diseipf Psychiatry and care-
givers/family members and patients.

6. The Ministry of Health and Family Welfare in itedkground note made the

following submissions.:-
“The Mental Health Act, 1987 (MHA,1987) was enactedegulate the
admission and treatment of persons with mentakdéinto psychiatric
institutions and for the management of their proypend affairs. Over
the years, the MHA, 1987 has been criticized by ymstakeholders
including persons with mental iliness, families aradlegivers, rights and
disability activists, user-survivors of psychiatoare and a segment of the
professional psychiatric community. The growingamn that the MHA
,1987 needed to be amended gained urgency withatlfeation of the
United Nations Convention on the Rights of Persaith Disabilities
(UNCRPD) by the Government of India in October, 20ich requires
India to amend or replace laws not compliant witte tCRPD. The
demand for amendments to Mental Health Act, 198% stiengthened by
the fact that the related Act, The Persons withabigies (Equal
Opportunities, Protection of Rights and Full Panation) Act, 1995 was
also in the process of amendment. The MHA, 198 amt protect the
rights of persons with mental illness and promateess to mental health
care in the country. Therefore it was proposedejoeal the MHA, 1987
and bring in a new legislation.
Essential Features of the Mental Healthcare Bill 28:

= The Central and State Mental Health Authorities will continue as

regulatory agencies.

= Any person, with or without mental illness, can make an Advance
Directive (AD) stating how he/she wishes to be treated for a future
mental illness and also how he does not wish to be treated. Such an AD
can also be challenged by families, professionals etc. This provision is
included to meet the CRPD’s requirement for protecting legal capacity of
persons with mental illness.

= A person with mental illness can appoint a Nominated Representative to
take decisions for him/her. This provision too is included to meet the
CRPD’s requirement for protecting legal capacity of persons with mental
illness.



A person with mental illness has the right to live in, be part of, and not
segregated from society. Government has an obligation to provide for
half way homes, community caring centres etc.

The MHC Bill, 2013 makes a clear assertion that all persons have a right
to access mental healthcare and treatment from mental health services
run or funded by the Government. Such services should be affordable, of
good quality and available without discrimination.

A person with mental illness has the right to be protected from cruel,
inhuman and degrading treatment. Some treatments currently being
used will be prohibited, most importantly, Electro-convulsive Therapy
given without anaesthesia and the practice of chaining patients to their
beds.

The Bill recognizes that the overwhelming majority of the mentally ill are
in their homes. Caring for a mentally ill person is financially and
emotionally draining for any family. A significant portion of the
wandering homeless have mental illness. The Bill therefore addresses the
needs of families and caregivers and the needs of the homeless mentally
ill.

In some instances of advanced illness, when the person is not in a
position to make decisions for himself/herself, it may be necessary in the
best interest of the health and welfare of the person with mental illness
to be admitted, to a treatment facility with the support of their
nominated representative. The Bill sets out in some detail the measures
established to ensure that all cases of supported admission are reviewed
without loss of time. This is well within the provisions of Article 12 of the
UNCRPD.

All cases of such supported admissions will be reviewed by a Mental
Health Review Commission which will function through District Boards.
The essential task of the Commission/Boards is to ensure that admission
of any person to a mental health facility is the least restrictive care option
under the circumstances.

The MHC Bill has provisions for Central and State Mental Health
Authorities (CMHA & SMHA) and a Mental Health Review Commission



(MHRC). This is the structure followed in all modern and progressive
legislations. The CMHA and SMHA are largely administrative bodies
concerned with regulating/setting standards for mental health facilities,
maintaining registers of such facilities and of mental health professionals
and carry out training functions.  The composition of these bodies
reflects these functions.

= The MHRC is a quasi-judicial body to provide an independent oversight to
the functioning of mental health facilities and protect the rights of
persons with mental illness in these facilities. It thus meets the need for
an independent review mechanism as required under the CRPD. The
composition of the MHRC reflects in quasi-judicial function(headed by a
retired High Court Judge and staffed with District Judges).

= The direction and thrust of the MHC Bill, 2013 is that the State assumes
the responsibility for providing adequate health care, including support to
caregiving facilities. At present the District Mental Health Programme
(DMHP) operates in 123 districts in the country though it must be
recognized that delivery of healthcare services is not optimal essentially
for the reason that the DMHP requires every district to have a full
complement of appropriately trained professionals. Though the National
Mental Health Programme (NMHP) offers financial support to state
governments to increase the number of seats in medical colleges and
nursing colleges in the appropriate disciplines, progress has not been
fast. The 11th Plan outlay for NMHP including DMHP was Rs.623 crores.
In a parallel exercise to the drafting of the MHC Bill 2013, the DMHP has
been substantially reworked with a focus on community and home based
care as required by the MHC Bill, 2013.”

7. During the course of his oral evidence before @menmittee on the 29th
August, 2013,the Secretary, Department of Health and Family Welre
apprised the Committee of the salient featureshefBill. He pointed out that
unlike the existing Act, which mixes healthcanel @ocial care issues, the present
Bill seeks to isolate the purely healthcare-relasgects while not going into the



guestions of guardianship and civic and politiegghts. He pointed out that the
number of psychiatrists in our country is very dmalis not more than 4,000.

Further, the number in public sector, amongst th&€80, would be a small

number. Many are in private practice. So, thisng of the reasons that this Bill
Insists on various levels of community-based card half-way homes. It is

because every person with illness is not going dwehaccess to a qualified
psychiatrist. There may be one level of consuwltgtibut on-going care and
treatment will need to be provided in the distridemetimes at the PHC level,
through care givers. Number of those people isadetjuate, but clearly, the onus
Is on the Department to create much larger nurabbealth professionals in this

area who cannot all be psychiatrists.

8. Further elaborating on the present scenario @n rtiental health care
facilities in the country, the Secretary, submittedt the most exhaustive studies
have been done by the National Human Rights Conmwnissvhich after the
Erwadi tragedy of 2001, undertook a very detaitedys At that time, 36 mental
health facilities were there in the country which 38 now. The study was very
detailed and that report brought out many of ttetainces of cruel treatment and
people being chained, people being beaten, peogileg bdenied any kind of
dignity. If there was one question that has drithéa whole process, it was on the
voluntary versus involuntary admission. It wasspreed that all the time, a
person with mental illness has the capacity to nakiecision unless the situation
was so exceptionally otherwise that he could nké t@a decision. Even in those

situations, the quasi judicial process would come play.

9.  Apprising the Committee of the scenario of PostdBation EducatiorDr.
P. Satishchandra, Director, NIMHANS, Bengaluru during the course of his

deposition before the Committee on™1Mctober, 2013 delineated on the brief



history of the Acts enacted in the field of mémealth and the need for
introduction of the present Bill. He also made fiblowing suggestions as regards
the Bill: (i) need to exclude general hospitatent the licensing procedure under
the definition of 'Mental Health Establishment' the Bill; (ii) need to exclude
people with alcohol and substance users ( whoatchave substance induced
mental illness and mental retardation/intellectdighbility) in the definition of
"Mental llness"; (iii) Electro Convulsive Therapyshould be done under
Anaesthesia always; (iv) Need to have State Mddé&gllth Commission(SHMC)
in each State and Union Territories and the seasnmission will be formed in
consultation with Central Mental Health Commissamd the State. He further
stated that Mental Health Boards will be constduby the SHMC after assessing
the needs, etc. He also delineated that the fallpwights need to be enlisted in
the Bill: (a) Mental iliness should not be a grduor divorce;(b) disability due to
mental illness is usually ignored or discriminatétental disability need to be
considered on par with physical disability for @iability benefits; (c) all general

hospitals(public and private) shall not refuse mecy psychiatry treatment.

10. He further submitted that Post Graduate Educatid?sychiatry in the country
Is growing very well now as compared to few yeaskh In the last five years, the
number of seats have been doubled. In all medigiéd¢ges now, the Psychiatry
Department has been started. There are many psgchiepartments running
these courses. The Central Institutes like theoNat Institute of Mental Health
and Neurosciences, Bengaluru, the CIP (Ranchi) Begjdur have doubled the
intake of the seats. However, the number of psyahkts in this country still does
not exceed 4,000, and that is why, there is a greatl to add on the number of
psychiatrists. He felt that the only way of admitwas to increase the Institutes as

well as the courses at the level of post-graduatiorthe medical colleges.



According to him a serious attempt has been madddysovernment and it was
expected that within the next two to three yetinsé, there would be a significant
increase in the number of the post-graduates cooum@f these institutions. But,
compared to the western world, the number of psyahts in this country was
definitely very low. The way to progress was tee ube other mental health
professionals in the form of psychologists. Thgchgatrist social workers as well
as the psychiatrist nurses are also needed. Mmhmiber is also significantly less.
Thus , there is a dire need to increase the pumbseats in all these colleges.
Apart from this, the post-graduates in medicine laeeng trained in psychiatry
now, and, a short-term training course has beeengie many of the District
Medical Officers. They have all been provided watlshort-term training in the
institutions like Central Institutes of Bangalofiejpur and Ranchi. He also stated
that the physicians, general practitioners anddbetors in the District Mental
Hospitals are being trained under the National leHealth Programme as well
as District Mental Health Programme, and, this steam training helps them to
deal with the acute emergencies at the peripheestecs. Regarding the
Electroconvulsive Therapy with a modified varieBy,. Satishchandra stated that
the number of anaesthetists in the country is 16,60d the number of
psychiatrists is 4,000. So, at every place, whieeepsychiatrists were available,
there were anaesthetists and that the Governnaanbéen requested to provide
these facilities of anaesthetists . Further g will ensure that the facilities are
provided at all these places where ECT has to\engi

Views of the State Governments
11. To acquaint itself with the views of the Statev&mments, the Committee

sought the written comments of all the State/UT egonments. However, only
Delhi government responded. In a written submigsibe Government of Delhi

furnished the following comments based on the e&pee of Institute of Human



Behabiour &Allied Sciences (IHBAS), Delhi and teatal office of State Mental
Health Authority (SMHA), Delhi:

(i) Differentiation of “treatment order” versus “assion order” in the Bill as
mandatory admission for involuntary treatment iffiadilt to apply in the
community setting and is also not in the spirit tbE government policy of
promoting and providing community based mental thealervices including
rehabilitation.

(i) Confidentiality of Psychiatric Case Recordsld&®ed to Right to Information
Act must be ensured. Thus the clause relatedjht to access to medical records
must be finetuned accordingly.

(iif) Provision of Mobile Mental Health Service reto be introduced in the Bill
and specially the provision of legal authorizationemergency medication in the
field by Mobile Mental Health Unit team should bemtioned in the draft Bill.

(iv) There should be separate provision in thetdsdf regarding foreign nationals
with clear clauses as problems in terms of admésibiation of treatment/forced
treatment/discharge are faced when foreign natiosalbeing brought by
Police/Magistrate/Embassy.

(v) A provision for district wise Board of Visitorshould be made in the Bill and
Board of Visitors should be sectorised by makingvmion for district wise BOV.
(vi) Make it mandatory for all lincensed psychiathospitals/ nursing homes to
provide emergency psychiatric services.

(vii) The provision of retired judge to be the Qinaan of the proposed Mental
Health Review Commission may be reviewed as itld/be better if some person
from user/carer/advocacy group can be given thegehaf the Chairman of Mental
Health Review Commission.

(viii) Government Hospital Psychiatry Units shoudé brought under ambit of
SMHA in the BIll.

Views of Other Stakeholders/Experts

Some important issues raised by some of the otkperts/stakeholders are
discussed briefly hereunder-:

12. During her presentation on 210ctober, 2013 before the Committee,
Ms. Amita Dhanda, Professor and Head, Centre fealliities Studies, NALSAR
University of Law, Hyderabad submitted that sheswé the view that the said
Bill was not in harmony with the United Nations @ention on Rights of Persons
with Disabilities (UNCRPD) in letter and spirit amaas in infringement of Part Il

of the Constitution. The said Bill gives no powelthe affected person to seek exit



from the institution if he was not satisfied witrettreatment. The Bill is also silent
on the right of the affected person to live indefesily and there was a need to
bring an amendment to the proposed legislatiomigregard. Further there was a
need to relook at clause 124 which says that algms who attempt to commit
suicide are presumed to be suffering from meniia¢sls unless proved otherwise.
Further there was a need to relook at clause 1D1f(2)e Bill in which "proof of

Mental Illness" obtained from a Board would sufffoe obtaining 'divorce' which

was not fair to convert a legal dispute into a raaddispute. Therefore, there was

a need to delete this provision.

13. Dr. Vikram Patel from the Public Health Foundation of India (PHFI) during his
deposition before the Commitee on 11th October, 2013 supported the Bill and
stated that the proposed Bill is a vast improvement over the last enactment in
1987. He made the following points in  support of the Bill: (i) Constitution of
Mental Health Review Board in the districts under Section 80 of Chapter Xl is a
key step to safeguard the rights of persons with mental health conditions;(ii) the
Bill contains sufficient safeguards in regard to the provisions for 'Advance
Directive' and 'Nominated Representative' (iii) unlike previous legislation where
the entire onus to protect the rights of the individual with mental condition was
on the magistrate, the new Bill places this responsibility on a five member district
board on which it would be mandatory to have a psychiatrist on board to review
the clinical status of patient and the psychiatrist has major decision making

powers in the functioning of the Board.

14. He further stated that for the majority of laas who suffer from a mental
illness, and in particular those who live in poardarural circumstances, the

unavailability of appropriate, evidence based mehtalth care was a major



impediment to their recovery. The quality of lifd such persons and their
caregivers was abysmal, often initiating a downwspdal into further poverty,
hopelessness and even homelessness. Social erclusitent victimization and
human rights abuse were more prevalent in people wental illness. The lack of
access to evidence based treatment and care faalnikress has reached a critical
point and a concerted national effort was neededdudress this public health
crisis.

15. He also stated that the MHCB enshrines access to health care as a right
and holds the Government accountable for service delivery. The Bill proposes to
foster a climate of reforms both within Mental Hospitals and in the community by
setting up a Mental Health Review Commission that would regulate admission,

discharge and deal with violation of rights.

16. The Committee heard the views of Dr. S.K. Deuri, Director, Lokopriya
Gopinath Bordoloi Regional Institute of Mental Health (LGBRIMH), Tejpur,
Assam on the Bill on the 16™ December, 2013. Dr. Deuri submitted that entry
point for treatment was given in the Bill but the Bill was silent on the procedure
for exit of patients after availing treatment. The Bill was also silent on
rehabilitation of the treated and recovered patients. He also raised the issues like
criminals being sent to Mental Institutions without availability or otherwise of
beds in such institutions; no proper definition of psychiatric nurse/psychiatric
social worker; regressive provision for transportation of patient from one State to
another which would not be in the interest of the patient. In a written
submission, the Department of Psychiatric Social Work, LGBRIMH, Tezpur Assam

made the following submissions:



(i) The Mental Health Care Bill 2013 has changed its outlook from a medical model
to a social model by incorporating the rights based provisions of UNCRPD. Unlike
the earlier Mental Health Act 1987(Chapter VIII, Section 81), the current one has
made provision for detailed rights of the person with mental iliness in the Chapter

5.

(ii) Chapter I, Clause 2 defines Mental Health Professionals and but the definitions
put forth are wrongly inserted. It has been put forth that due to absence of
adequate number of professional social workers with M Phil degree, a lower PG
degree has been proposed as the required qualification for Psychiatric Social
Workers. This similar justification should have also been applied for all the mental
health professionals (Psychiatrist, Clinical Psychologists and Psychiatric Nurse) as
all are in the similar status in terms of quantity.

(iii) Rules could be specified that in places where there are shortages of
manpower with M Phil degree, personnel with PG in Social Work could be trained
under the NMHP to augment the services as Psychiatric Social Worker Assistant,
just as Medical Officers with training and experience in Psychiatry were
designated to take on the role of Psychiatrists by the State authority. (Chapter 1,
Clause 2, Section x)

(iv) In regard to Mental Health Review CommissitMHRC), the number of
members should be increased. A representative fr@mallied professions like
psychiatric social work, clinical psychology andygsiatric nursing should be
considered to be a part of the Commission. Sextgthand 81 which deals with
the Review Board at district levels, should consigereasing the number of
members. A representative from the allied professiike psychiatric social work,
clinical psychology and psychiatric nursing sholkdconsidered to be a part of the

commission.



(v) The proposed Bill still continues its link witthe correctional system. The
clause 101, chapter XIl, on * leave from the hadpitequires a police officer to
accost the person with mental iliness to returtréatment facility. This further
serves to stigmatise the person with mental ilin€ke section dealing with ‘leave’
should be repealed. It also contradicts with péssoght to get discharged without
any consent from officer in charge/psychiatrist.

(vi) The Bill vests the right to transfer the persaith mental illness from one
mental health establishment to another, within antside a state to the State
Authority and this could go against the interesth® person and his right . This
has the danger of abandonment and alienation qidgrson. Treating personnel in
Mental Health need to move to Prisons as part tdgnmation of services and
community extension initiatives . A prison set-upming to a hospital is not a very
practical move.

(vii) In Clause 109 under Chapter XllI , sectiomequires an FIR to be lodged for
any mentally ill homeless person. The matter ohgighe police measures like
lodging FIR further increases the stigma and thesqre could get lost in the
system.

(viii) Clause 128 of protection for acts done inodofaith does not include the
mental health professionals. Non- inclusion of rakhtealth professional in this
provision is discriminatory.

(ix) The Bill is silent on issues of rehabilitati@spects for chronic mental illness.
There is no provision for protecting the rightspefrsons with mental illness who
are abandoned/disowned by their family members/iefiase to accept the person
back into the family. The Bill also could make aowsion for addressing
stigmatizing behaviors in family, community and Walace. A provision should
be inserted as a penalty for indulgence in stigrimagi behavior and act as

deterrence in the society.



17. Dr. Sudhir K. Khandelwal, Professor of Psychiatry, AlIMS, New Delhi
during the course of his deposition before the Cdtem on the 4th, October,
2013 stated that though the Bill had addressethinenther concerns, there were
certain concerns which needed to be addressedhigiz level of qualification
needed to qualify as a clinical psychiatrist woatd as a dampener as manpower
needed to qualify for the post of clinical pswatrists would be difficult to find
in practice; definition of mental iliness is illHsoeived and is over inclusive;
features like ‘causing distress or impairment’ vebwhake practically whole of
Indian population mentally ill at some point of @mnumber of clauses in the
‘advance directive’ would make it a difficult alehgthy process to actually
implement the said directive in practice; it ig okear if the person with the power
of advance directive has power for making the meat decisions of the patient
only, or if he could also make civil and propergfated decisions also; it had not
been specified or defined ‘serious mental harmlikelihood of harm, thus the
provision regarding access to medical records mimghimisused; it is not clear
whether the Mental Health Review Commission (MHR@)ill function as an
Authority or a Tribunal; fuctions of MHRC not cldardefined; the issues of
purview of State Mental Health Authority (SMHA), -codination among various
SMHAs had not been addressed; need for exemptidimei provisions of the said
Bill for the purpose of admission and dischargenwgntally ill persons in General
Psychiatric care unit of the General Hospitagé Bill is silent on provisions of
care and services for mentally ill homeless peogiel rights and property rights
have been ignored in the Bill; process of draftMgiRC is neither clear , nor
transparent.. He further stated that the Bill stidatus on governance and not the
treatment aspect and unmodified ECT treatment shbal exempted from ban
under this Bill.



18. At the meeting held on 4th, October, 2013, Mandana Gopikumar,
Founder Trustee, The Banyan Centre, Chennai swdumitefore the Committee
that she was in favour of the Bill in the presimin. However, she suggested for
need to reframe clause 124 of the Bill; and neaddlude Primary Health Centres
(PHCs) under the ambit of the said Bill.

19. During the course of the meeting held on 16th September, 2013, the
Committee heard the views of Dr. Indira Sharma, President, Indian Psychiatry
Society (IPS) along with fellows of Indian Psychiatry. Dr. Sharma submitted before
the Committee that as the Head of Indian Psychiatry Society she was against the
enactment of the said Bill in its present form. Delineating the reasons for the
same, she stated that the said Bill had been drafted without taking into
consideration the viewpoint of Indian Psychiatry Society (IPS). She stated that
though the society was a conglomeration of 5000 Members, it had been ignored
while drafting the Bill. She was of the view that the concepts incorporated in the
Bill like use of terms Advance Directive, nominated representatives; making
willingness of the patient mandatory for availing treatment were alien to Indian
culture, which would be dangerous for the patient as well as his near and dear
ones. She emphasized focusing on the family model treatment in which the
family members would be in a position to give consent on the need for
subjecting a patient to psychiatric treatment.

20. Dr. B.S Chavan, Chairman, IPS submitted that the concept of parents of
child having to take permission of Mental Health Review Commission for
treatment of mental illness was dehumanizing for the parents and the child in
question. Dr. T.V. Asokan, President-Elect, IPS was of the view that the concept

of nominated representative would lead to a tussle between the family of the



person suffering from mental illness and the nominated representative who may
not be a blood relation of the person suffering from mental illness and such
nominated representative could misuse the said provision for usurping the
property or deriving other benefits which would devolve upon the person
suffering from mental illness. Dr. T.S.S. Rao, Editor in Chief, Indian Journal of
Psychiatry, IPS was of the view that the said Bill treats Psychiatric diseases as a
stigma which was not good from the patients' as well as from doctor's point of
view. Dr. Dinesh Kataria, Convenor, IPS was of the view that the provisions of
the said Bill would lead to the exodus of doctors studying Psychiatry in India to
foreign shores.

21. Dr. Nirmala Srinivasan, Director, Action for Mental lliness, Bengaluru
during her deposition before the Committee on 4™ October, 2013 stated that
while supporting the Bill she opined that the Bill needed to be nuanced in certain
terms viz. proper definition of family care giver needed to be included in the Bill;
need to make family of the affected person inclusive in the said Bill. She insisted
on the need for more broader role for nominated representative in the said Bill
and need to include safeguards in the Right to manage property of the affected

person.

22. Shri Amrit Kumar Bakshy, President, Schizophrenia Awareness
Association, Maharashtra; during his deposition on 4th, October, 2013
submitted the following that there was a need for a complete ban on modified
ECT. Further it was important to provide definitions of family care giver and paid
care giver separately in the said Bill. He submitted that nominated representative
appointed under section 14 should be deemed to be nominated representative

to give effect to advance directive when the need arises to avoid confusion and



conflict; a hierarchy among relatives may be given in the Advance Directive
clause; “shall” in place of “shall endeavour “in Section 21 (2) regarding medical
insurance to make it more effective; “who has reason to believe....” In sub-
sections (1) and (2) of Sections 110 may be substituted with “who has some

evidence to the effect....” to protect the family caregivers from harassment.

23.  Shri Akhileshwar Sahay, Whole Mind India Foundation, Pune; during his
deposition on 4th, October, 2013 submitted that he was a bipolar patient and
undergoing psychiatric treatment for the same in AIIMS and was completely in
favour of the present Bill. He felt that the present Bill should be passed by the
Parliament into an Act and whatever infirmities which are presently in the said
Bill could always be taken care of in the future by way of an amendment to the
present Bill after it was passed. He was also thankful that the provision which

decriminalized 'suicide' had become a part of the said Bill.

24. The Committee heard the views of Dr. Shekhar Saxena, Director, Department
of Mental Health and Substance Abuse, World Health Organization, Geneva,
Switzerland on 11th October, 2013. Dr Saxena delineated the following points
on the said Bill: (i) the present Bill laid emphasis on the quality aspect and
encouraged transparency in the field of Mental Health unlike previous Acts, (ii)
laid emphasis on ECT treatment not to be given to children; (iii) the terms
'‘Advance Directive' and 'Nominated Representative' are in line with the United
Nations Convention on Rights of Persons with Disabilities(UNCRPD).

Clause-by-Clause Examination of the Bill
25. During the course of the examination of the Bile Committee took note of

concerns, suggestions and amendments as expressdamy various



experts/stakeholders duly communicated them toMi@stry for its response.

Committee’s observations and recommendations awedan the Report reflect an
extensive scrutiny of all the viewpoints put fotiafore it. Upon scrutiny of the
replies received from the Ministry, various ameedis to the said Bill have been
suggested by the Committee which are discussdteisucceeding paragraphs.

26. Clause 1(3) and 1(4)

1. (1) This Act may be called the Mental HealtheCaAct, 2013.

(2) It shall extend to the whole of India.

(3) The provisions of this Act, except the prowisiof sections 33, 45 and 73, shall
come into force within a period of three monthsrfrine date on which it receives
the assent

of the President.

(4) The provisions of sections 33, 45 and 73 st@the into force within a period

of nine months from the date on which it receihesassent of the President.

27. Suggestions
The provisions of this Act, except the provisions of sections 33, 45 and 73, shall

come into force within a period of three months from the date on which it
receives the assent of the President. The provisions of sections 33, 45 and 73 shall
come into force within a period of nine months from the date on which it receives
the assent of the President. In this respect, it is important that usage of the
phrase “within three months’’ may be confusing as the exact date is not fixed and
could be anytime within three months. Moreover, no procedure such as
notification in the gazette by the Central Government has been prescribed in the
Bill as a means of notifying to the general public that the Bill has become
effective. Thus either there should be fixed/ determinable date on which the Bill
comes into effect or the Bill should clearly provide that the date on which the
Central Government notifies in the gazette would be the date from which the law

would be implemented.



28. Ministry’s Response
The Ministry has agreed and stated that this Bidlliscome into force 9 months

from the date on which it receives the assent ®fRtesident, or any earlier date if

so notified by Government.

29. Recommendation of the Committee

The Committee acknowledges that the Ministry has aepted the suggestion
regarding amendments to clause 1(3) and (4). THeommittee is of the view
that the new provisions would lend greater clarityand coherence to the
operation of the proposed Act and serve the intende purpose. The
Committee, therefore, recommends that the propose@amendment may be
incorporated in the Bill.

30. CLAUSES 2 (2)(f)
(f) “clinical psychologist” means a person—
(i) having a recognised qualification in ClinicalsiZchology from an institution
approved and recognised, by the Rehabilitation @dwf India, constituted under
section 3 of the Rehabilitation Council of Indiat, 1992; or
(i) having a Post Graduate degree in Psychologppplied Psychology
and a Master of Philosophy in Clinical Psychology medical and social
psychology or Masters of Philosophy in mental heahd social psychology
obtained after completion of a full time course tafo years which includes
supervised clinical training or doctorate in climik psychology which includes
supervised clinical training, from any universitgcognised by the University
Grants Commission established under the UniverGitgnts Commission Act,
1956;
31. Suggestions

Since Clinical Psychology professionals work widgrgons with Mental lllness

(acute and chronic), the “Clinical Psychologists? &rought under the purview of
the RCI Act and their registration with RCI has imeeade mandatory (In Clinical

Rehabilitation Register, maintained by the Council)



Currently, no university, department, hospital,oagstion, partnership, NGO, or
corporate body without a valid recognition by theu@cil, under the provision of
RCI Act, 1992, conduct, offer or offer to conduetyaof Clinical Psychology
training courses, unless these entities are apgroyehe Council for the function
stated.

The RCI defines “Clinical Psychologists” as follew
i. A Professional Qualification in Clinical Psychology recognized by the RCI,

from time to time, obtained from RCI approved institutions and granted by
an University recognized by University Grants Commission as per Section 11
and 12 of RCI Act, 1992.

ii. Registration in the Central Rehabilitation Register (CRR) as per Section 13 of
RCI Act, 1992.

In defining “Clinical Psychologists” in the propak@ill, the RCI Act, 1992 has
been over ruled by including degrees like ‘MastePbilosophy in Mental Health
and Social Psychology’ of ‘Ph.D. in Clinical Psytbgy’ as qualification for
Clinical Psychologists, whereas RCI, the apex bddgs not recognize them. In
view of this, it is suggested to remove this sectgl)(f)(ii) from the Bill. The
terms in sub-clause (i) of clause (f) which reaas “doctorate in clinical
psychology which includes supervised clinical tiragi in the current version of
the Bill may be omitted since Ph.D. in any brané¢hPeychology including so
called “Clinical Psychology” is NOT RECOGNISED byhet Council as
professional qualification on various counts. Thihgre is scope of serious legal
ramifications and a flawed legislation thus defsgtihe very purpose for which
the Bill is being prepared.

32. Response of the Ministry:

The Government accepts the suggestion of RCI antlose2 (1) (f) will be
amended accordingly :

The amended section 2 (1) (f) shall read as follows

Clinical psychologist means —



(i) having a recognized qualification in clinicabyzhology from an institution
approved and recognized by the Rehabilitation Cibafdndia, constituted under
Section 3 of the Rehabilitation Council of IndiatAt992 ; or

(i) having a Post Graduate degree in Psychologpmplied Psychology and a

Master of Philosophy or medical and social Psyaiyplor Master of Philosophy in
mental health and social psychology obtained aftenpletion of a full time course
of two years which includes supervised clinicalinirag from any University

recognized by the UGC established under the Uniye@&ants Commission Act,
1956 and approved and recognized by the Rehalmhta@ouncil of India Act,

1992.

33. Recommendation of the Committee

The Committee recommends that the Ministry may bmg the suggested

amendment in the clause.

34. Clause 4 (1)

4. (1) Every person, including a person with mentaéss shall be deemed to have
capacity to make decisions regarding his mentalthezare or treatment, if such
person has ability to,—

(a) understand the information relevant to the rakmealth care or treatment
decision;

(b) retain that information;

(c) use or weigh that information as part of thegess of making the mental
health care or treatment decision; and

(d) communicate his decision by any means (inctuthiking, using sign language
or any other means).

35. Suggestions

The clause seeks to place onerous requirementersons with mental illness to

show that they have the capacity to make decigielated to their mental health
treatment and care. To be deemed to have capagsson with mental illness is
required to show that she/he is able to undersitaiodmation relevant to mental
health or treatment decisions, retain that inforomt use or weigh such

information in decision-making and communicate isrdecision. If any of the



four mentioned criteria is not fulfilled then therpon will not be ‘deemed’ to have
capacity to make mental health treatment and caegded decisions. Despite the
stated objective of the Bill to respect the autopolsnd promote active
participation of persons with mental iliness inidem-making, section 4 creates a
presumption in law against the capacity of persdah wental illness. Section 4,
especially section 4(b) and (c), in their applieatiwill exclude, amongst others,
persons with Alzheimer’s and dementia.

It is suggested that there be a presumption inuiaed persons with mental iliness
and that the section be altered as follows:
Every person, including a person with mental illekall be deemed to have capacity
to make decisions regarding his mental health oaneeatment unless it is proved
that
(a) The person is unable to understand the informdkianis relevant to making

a decision about the treatment, admission or pafsmsistance service, and

(b)The person is unable to appreciate the reasonably foreseeable
consequences of a decision or lack of decision.

36. Ministry’s Response

The Ministry accepts this suggestion and suggésts $ection 4 be changed as
follows :

Section 4 (1) shall read as follows

Every person, including a person with mental ilhehall be deemed to have
capacity to make decisions regarding his mentdttheare and/or treatment unless
it is proved that

a) The person is unable to understand the infoandtiat is relevant to making a
decision about the treatment, admission or persssstance service, and

b) The person is unable to appreciate the reaspihalgiseeable consequences of a
decision or lack of decision.

c) Unable to communicate his decision by any mémcetuding talking, using sign
language or any other means)

Section 4 sub-sections (2), (3) and the Explanatomain the same.

37. Recommendation of the Committee
The Committee observes that there is merit in theaservations expressed with

regard to Clause 4 and the Ministry, has agreed tocorporate the necessary



changes and thus, uphold the constitutional normfeequality. It also reflects
the principle of self-determination which gives ridnt to a person with mental
iliness to make mental health care and treatment agsions. The Committee,
therefore, recommends that the new/alternate clausas proposed by the

Ministry in respect of Clause 4(1), may be includgin the Bill.

38. Clause 11(1) and 11(2)

11. (1) Where a mental health professional or atreé or a care-giver of a person
desires not to follow an advance directive whileatmg a person with mental
iliness, such mental health professional or theatreé or the care-giver of the
person may make an application to the concerneddimareview, alter, modify or

cancel the advance directive.

(2) Upon receipt of the application under sub-sact(1), the Board may, after
giving an opportunity of hearing to all concernedries (including the person
whose advance directive is in question), eitherolghhmodify, alter or cancel the
advance directive after taking into consideratibe following, namely:—

(a) whether the advance directive was made by #nsop out of his own free will
and free from force, undue influence or coercian; o

(b) whether the person intended the advance directd apply to the present
circumstances, which may be different from thosipated; or

(c) whether the person was sufficiently well infedto make the decision; or

(d) whether the person had capacity to make dawssielating to his mental health
care or treatment when such advanced directivemade; or

(e) whether the content of the advance directiveadstrary to other laws or

constitutional provisions.

39. Suggestions

The proposed clause allows a mental health priofesisor relative or care-giver

to override an advance directive where they ‘désioéto follow it. Such a person
may make an application to the Board to reviewgaorcel the advance directive. It
Is suggested that it should be mandatory to makeapgtfication to the Board to
review the decision to not follow the advance dixec The provision is too broad
and vague, since nearly anybody can challenge wanad directive, merely on a

subjective ‘desire’. Though the decision to ovesride advance directive has to be



reviewed by a Board, the burden of proof regardimg validity of the advance
directive as well as their capacity lies on thesparwith mental iliness. The
provision overrides the right to autonomy and cobhs# a person with mental
illness. The right to autonomy stems from the rightlignity, which is an inherent
part of the right to life guaranteed under Arti2le of the Constitution of India.

40. Ministry’s Response

The Ministry accepts this suggestion and propdsesalowing changes:

11 (1) Where a mental health professional or aivelar a care-giver of a person
desires not to follow an advance directive whrkating a person with mental
illness, such mental health professional or thatired or the care-giver of the
personshall make an application to the concerned Board to ve\ader, modify or
cancel the advance directive.

11(2) Upon receipt of the application under suliisaq1), the Board shall, after
giving an opportunity of hearing to all concerneaties (including the person
whose advance directive is in question), eitherolghhmodify, alter or cancel or
otherwise determine the applicability of the adwanlirective after taking into
consideration the following, namely:—

(a) whether the advance directive was made by ¢hgop out of his own free will
and free from force, undue influence or coercian; o

(b) whether the person intended the advance dreedb apply to the present
circumstances, which may be different from thodecgrated; or

(c) whether the person was sufficiently well infeanto make the decision; or

(d) whether the person had capacity to make dedgielating to his mental health
care or treatment when such advanced directivewea®; or

(e) whether the content of the advance directiveastrary to other laws or
constitutional provisions.

41. Recommendation of the Committee:

The Committee recognizes the fact that if Clause (1) and (2) is not amended,

it may become tool of exploitation of person with mental illness and dilute
their rights. Thus, the Committee endorses the prapsed amendments to
Clause 11(1) and (2) and recommends that the charsggmay be suitably made
in the Bill so that the Board be required to examie the bonafides of the

decision to override the advance directive in a hdtic manner.



42. Clause 18(4)

18(4) Without prejudice to the generality of rargjeservices under sub-section
(3),such services shall include—

(a) provision of acute mental health care servisesh as outpatient and inpatient
services;

(b) provision of half-way homes, sheltered acconatiod, supported
accommodation;

(c) provision for mental health services to supparnily of person with mental
illness or home based rehabilitation;

(d) hospital and community based rehabilitatiorabshments and services;

(e) provision for child mental health services ahdl age mental health services.
43. Suggestions

In Clause 18(4)(b), the terms “half-way homes”,ébred accommodation” and

“supported accommodation” have been not definetthenBill. Further, in Clause
18 (4)(d) the term “community based rehabilitatestablishments and services”
too has not been defined. It will be in order tthei define these concepts under
the Bill or instead allow the Central Authority State Authority to frame rules for
establishment of these institutions. Therefore;dabse (4) of Clause 18 may be
modified as follows:

“(4) Without prejudice to the generality of rangd services under sub-
section (3), such services shall include-
() PP
(b) Provision of half-way homes, sheltered accomatiod, supported
accommodation, as may be prescribed:

(d) Hospital and community based rehabilitation akelsshments and
services, as may be prescribed:

44. Response of the Ministry

The Ministry has suggested that the words “as beagrescribed” may be inserted
at the end of Clause 18(4) (b) and (d).

45. Recommendation of the Committee

While endorsing the inclusion of the words “as maye prescribed” to Clause

18(4) (b) and (d), as proposed by the Ministry, athe Committee’s behest, the



Committee recommends that the Government should cay out the proposed

modifications in the BiIll.

46. Clause 21(2)
21 (2) The Insurance Regulatory Development Authastablished under the

Insurance Regulatory Development Authority Act,918Ball endeavour to ensure
that all insurers make provisions for medical irsuce for treatment of mental

iliness on the same basis as is available for tresatt of physical illness.

47. Suggestions

Clause 21 of the MHCB aims to obtain equality fergpns with mental illness by
treating them at par with persons with physicalalis. However this equality is
only limited to equality in emergency facilitiesmbulance services; living
conditions and health services. When it comes wicaéinsurance which is one of
the areas of discrimination, Clause 21(2) only nadesl “IDRA to endeavour to
ensure that all insurers make provisions for medisurance for treatment of
mental illness on the same basis as is availablkedatment of physical illness.”
48. Ministry’s Response

The term “shall endeavour” was inserted on thestesice of the Dept of Financial
Affairs. However, change has been made as below:

The Insurance Regulatory Development Authority ldsthed under the Insurance
Regulatory Development Authority Act, 1999 shéllelete “endeavour to”)
ensure that all insurers make provisions for meditsurance for treatment of

mental illness on the same basis as is availabledatment of physical iliness.

49. Recommendation of the Committee

The Committee notes that Clause 21(2) which seeks fprovide for
acceptance of medical insurance policies for persenvith mental iliness by the



insurance companies the same way as for physicalniégss is intended to
eliminate the existing discriminatory provisions aml would provide a great

relief to persons with mental illness and their famies. The effect is however,
diluted by the word “shall endeavour’. The Committee, therefore, endorses
deletion of the word “endeavour” and recommends thaas agreed to by the
Ministry, at the Committee’s behest, the word “shal’ may be retained in the

Bill.

50. Clause 23(2)

23 (2) All health professionals providing care mdtment to a person with mental
iliness shall have a duty to keep all such infoioratconfidential which has been
obtained during care or treatment with the follog/iexceptions, namely:—

(a) release of information to the nominated repmeatve to enable him to fulfil his
duties under this Act;

(b) release of information to other mental healtiofpssionals and other health
professionals to enable them to provide care am@tinent to the person with
mental illness;

(c) release of information if it is necessary totect any other person from harm
or violence;

(d) only such information that is necessary to @ebtagainst the harm identified
shall be released;

(e) release of information in the case of life #teming emergencies where such
information is urgently needed to save lives;

(f) release of information upon an order by coneslioard or the Commission or
High Court or Supreme Court or any other statutanthority competent to do so;
and

(g) release of information in the interests of peishfety and security.

51. Suggestions

Clause 23(2)(e) is very vague and leaves scoperfdyiguity and confusion in
Implementation stage. It does not specify why, waed how much information is
to be released. It simply says that release ofrimédion in the case of life

threatening emergencies where such informationgisnily needed to save lives.



52. Ministry’s Response

The Ministry has proposed the following change23(2)(e)

“(e) release of information if it is necessaryptotect any other person from harm
or violence provided that only such informationttisanecessary to protect against
the harm identified shall be released;”

53. Recommendation of the Committee

The Committee observes that the clause 23(2) in tiigll deals with the right to
confidentiality in respect of a person with mentaillness. Therefore, any scope
of ambiguity will defeat the purpose of this claus#¢o keep all such information
confidential which has been obtained during care otreatment by health
professionals providing care or treatment to a pemn with mental illness. Any
exception to such important clause should be cardiy framed with clear
intentions so as to avoid conflict and confusion ahe implementation stage.
The Committee therefore recommends that the proposkechanges may be

incorporated in the Bill.

54. Clause 25

1) All persons with mental illness shall have righticcess their medical

records.

(2) The psychiatrist in charge of such records maihold specific information in
the medical records if disclosure would result #,—

(a) serious mental harm to the person with metitaé$s; or

(b) likelihood of harm to other persons.

(3) When any information in the medical recordsvithheld from the person, the
psychiatrist shall inform the person with mentédeks of his or her right to apply
to the concerned Board for an order to release sotdrmation

55. Suggestions

The Clause does not specify or define ‘serioustatdmarm’ or ‘likelihood of
harm’ and in what form this access is to be praviderhis provision is to be

seriously reconsidered in view of potential ofeirlg misused.



56. Ministry’s Response
Serious mental harm or likelihood of harm is agewhent to be made by the

psychiatrist and will have to be justified by thsyphiatrist if this decision is
challenged by the person with mental illness. Thay whis provision may be
misused has not been specified.

57. Recommendation of the Committee
The Committee recommends that the scope of misusérmedical records may

be relooked and suitably addressed before finalisgithe Bill.

58. Clause 27(2)

27(2) It shall be the duty of medical officer opisiatrist in charge of a mental
health establishment to inform the person with milaelibess that he is entitled to
free legal services under the Legal Services AitieerAct, 1987 or other relevant
laws or under any order of the court if so ordest provide the contact details
of the availability of services.

59. Suggestions

Clause 27 (2) is insufficient when read in relmanto Clauses 109 and 111
which brings within its ambit persons who ‘may havmental iliness’. It imposes
duty only on the medical officer or psychiatrist amarge of a mental health
establishment to inform the person with mentaledis that he is entitled to free
legal services. The purpose of clause 111 is tertigeople from the criminal

justice system into the health care system. Sedtidnsub-section (1) clause (a)
mentions that the person shall be dealt with iroet&nce with the provisions of
this Act and therefore all the rights protectionghis Bill will become applicable.

However, Clause 27 (2) does not impose any respidihsion the magistrate or



police officer to inform the person about his rigbt legal aid with respect to
Section 111. Thus, there is scope of arbitrariapgdication.

60. Ministry’s Response

Taking into account the concerns expressed heee, Mistry proposes the
following:

It shall be the duty othe magistrate, the police officer, person in chamg of a
custodial institution, medical officer or psychiatrist in charge of a narhealth
establishment to inform the person with mentaletls that he is entitled to free
legal services under the Legal Services Authoriets 1987 or other relevant laws
or under any order of the court if so ordered arwlige the contact details of the

availability of services.

61. Recommendation of the Committee

The Committee observes that it is important to amed clause 27 (2) so that
for want of information or due to their ignorance people with mental illness
are not deprived of legal remedies and rights guarateed to them through
various provisions of the Bill. The Committee is bthe view that the suggested
changes will address the concerns regarding arbiiriness. The Committee,
therefore, recommends that the amendments to Claus&/(2) as agreed to by
the Ministry, at the Committee’s behest, may be dyl incorporated in the Bill.
62. Clause 65(4)

(4) Every mental health establishment shall, for phepose of registration
and continuation of registration, fulfil—

(a) the minimum standards of facilities and serviaesnay be specified by
regulations made by the Central Authority;



(b) the minimum qualifications for the personnel eyemh in such

establishmentas may be specified by regulationsemiayl the Central

Authority;

(c) provisions for maintenance of records and repgrés may be specified
by regulations made by the Central Authority; and

(d) any other conditions as may be specified by r#gris made by the
Central Authority.

63. Suggestions

As per Clause 65 (4) of the Bill, Central Authorappears empowered to make
regulations in relation tanter alia, minimum standards of facility and services,
minimum qualification of personnel engaged in swstablishment, provisions
regarding maintenance of records and reporting etc.

However, delegation of this power solely to Cen&athority to the exclusion of

the State Authority militates against the concdpinalti-layered regulation. This

Is also required as the local exigencies play aomagle in any public health

planning and regulation. The State Authorities wiké in best position to

understand the requirements and practical difiiesilin their own state, and the
regulations made by them will be more suited to iatstration. This is even more
important as the implementation of the regulatiah, w fact, be undertaken by
the State Authorities. In view of the same, itméyqgoroper that

any regulation made for regulating the mental healtablishment also involves
the State Authorities. This may be achieved inotggiways, such as:

a) The regulations made by Central Authority must be made in consultation with
State Authorities. This may pose practical challenges as there will be numerous
State Authorities to be consulted, and consequently the regulation making
process may get unduly delayed.

b) The regulations made by Central Authority may be modified by the State
Authority with its own local jurisdiction.

c) The State Authority may be empowered to make regulations for mental health
establishment within the jurisdiction of its own state. This may pose difficulties
of implementation as many State Authorities may lag behind in framing their
own regulations.

The power to the State Authority to modify the ragjons for registration made by
Central Authority may be the most suitable via-raedivVhile such amending



regulations of the State Authority will need to Ipéaced before the State
Legislature, a further level of scrutiny may belbby requiring the Governor to
ratify the regulations made by the State Authdiotythem to be effective.

In view of the above, we suggest addition to tH®Wang proviso to Clause 65(4)
of the BIll:

“Provided that the State Authority may modify, altg¥ amend any regulation
made by the Central Authority in so far as suchutetion applies to any mental
health establishment within the jurisdiction ok tBtate Authority (not being a
mental health establishment under the Central Govent).

Provided further that no requlation made by the t&téuthority modifying,

altering or amending the regulations made by thent@d Authority shall be

effective unless ratified and approved by the Govet

64. Ministry’s Response
Every mental health establishment shall, for theppse of registration and

continuation of registration, fulfil—

(a) the minimum standards of facilities and serwi@s may be specified by
regulations made by ti{@vord Central deleted) Authority;

(b) the minimum qualifications for the personnefjaged in such establishment as
may be specified by regulations made by(thierd Central deleted) Authority;

(c) provisions for maintenance of records and r@pgras may be specified by
regulations made by ti{evord Central deleted)Authority; and

(d) any other conditions as may be specified bylegmpns made by thévord
Central deleted)Authority.

65. Recommendation of the Committee

The Committee notes that the amendment suggested llye Ministry is not
clearly framed. There is scope of ambiguity in iterpretation. The
Committee, therefore, recommends that while retaimg the amendments

proposed by the Ministry, the term Authority may be explicitly defined.

66. Clause 81

Each Board shall consist of—



(@ a District Judge, or an officer of the Stateigial services who is qualified to
be appointed as District Judge or a retired Distiigdge who shall be
chairperson of the Board;

(b) representative of the District Collector or Dist Magistrate or Deputy
Commissioner of the districts in which the Boartbide constituted,;

(c) two members who shall be mental health profesds of whom at least one
shall be a psychiatrist;

(d) two members who shall be persons with mentakds or care-givers or
persons representing organisations of persons mvéhtal illness or care-
givers or non-governmental organisations workingthe field of mental
health.

67. Suggestion

Both the members of the Mental Health Review Bganaposed under the
above clause should be psychiatrists as a psychidieing a specialist is better-

equipped to protect the interests of the patient.

68. Recommendation of the Committee

The Committee notes that out of the two members ppmsed under
Clause 81(c), at least one shall be a psychiatriskhe Clause, however, does
not clearly spell out who the other “mental healthprofessional” shall be.
Keeping in view the fact that the Mental Health Reiew Boards have been
envisaged to play a critical role in protecting theinterests of persons with
mental illness, the Committee feels that the secondmental health
Professional” proposed under Clause 81(c) needs tze a qualified medical
practitioner so that the two qualified medical professionals appointed under
this Clause are able to share their expertise witlthe rest of the Board and



enable it to take appropriate decisions. The Comniée, therefore,
recommends that the Ministry may make necessary amdments in Clause
81(c).

69. Clause 99(11)

99(11) If a person with mental illness has madadwvance directive, it shall be

taken into account before the commencement oheatt

70. Suggestions

Mental illness is a chronic illness, the patien$ k@ undergo treatment for a long
time, and insisting admission in a Government habkfpor more than 90 days or
more than 120 days and waiting for a decision frdm District Review
Commission is definitely cumbersome procedure. &lae conditions where the
patient does not want to get treated and has toroed to get treated. Secondly,
there are certain legal situations. When the patikyms to be unaware of what he
had done, a different set of rules will govern Wtadical treatment without the
informed consent of the person amounts to crueynman and degrading treatment
and is a violation of the rights to dignity, consesutonomy and bodily integrity

under Article 21 of the Constitution.

71. Ministry’s Response

For purposes of clarity in Section 99, the Ministpyoposes the following
amendment to Section 99 sub-section 11 to readllasvé

Every person with mental illness admitted undes thection shall be provided
treatment after taking into account, -
(a) An Advance Directive if any; or



(b) informed consent of the patient with the suppbhis nominated representative
subject to the provisions of sub-section 12.

72. Recommendation of the Committee

The Committee feels that for purposes of clarity inSection 99 it is important
to bring the amendment to Clause 99 (11) and msove the fallacies. The
Committee, therefore, endorses the changes suggestey the Ministry and

recommends that the same may be carried out in th&ill to remove the

lacunae and make it in consonance with Article 21fahe Constitution.

73. Clause 100(2) to (9)

(2) The leave referred to in sub-section (1) shall be extended beyond the period
of the duration of admission permissible underisac®6 or section 98 or section
99, as the case may be.

(3) The medical officer or psychiatrist in chardgetloe mental health establishment
shall obtain the consent of the nominated repredamt before taking a decision of
granting leave.

(4) The medical officer or psychiatrist in chardgetloe mental health establishment
may in writing cancel the leave of absence of tkesgn with mental illness
admitted in such establishment if he considergpjtrapriate to do so in the interest
of such person.

(5) If the person with mental iliness, on expirytloé period of his leave or on
cancellation of his leave of absence under subiee¢d) does not return to the
establishment, the medical officer or psychiatinsicharge of the mental health
establishment shall first contact the person onvéeaand his nominated
representative.

(6) If the person with mental illness and his naatéal representative feel that
continued admission in the mental health establestiris not necessary, then, such
person and his nominated representative shall concate the same to the
medical officer or psychiatrist in charge of thenta health establishment, who
shall formally discharge such person from the midméalth establishment.

(7) If the medical officer or psychiatrist in chargof the mental health
establishment has reason to believe that the pemgmres ongoing admission to
a mental health establishment and the nominatedesemtative agrees with the
assessment of such medical officer or psychiataisti such person with mental



lliness refuses to return to the hospital on exmfyleave or cancellation of his
leave of absence, the medical officer or the psyadbt in charge of the mental
health establishment shall report to the Policeideff in charge of the police
station within the limits of whose jurisdiction tingental health establishment is
situated, to convey the person to the mental heslthblishment.

(8) If the person with mental iliness referred mosub-section (7), is not conveyed
by the Police Officer for any reasons, to the meinéalth establishment within one
month of the expiry of his leave or cancellatiomisfleave of absence, as the case
may be, such

person shall be deemed to have been discharged &ooh mental health
establishment.

(9) The provisions of sub-section (8) shall notchrde readmission of the person
with mental iliness in accordance with the prouwsiof this Act.

74. Suggestions

The section perpetuates the perception of peopteeimal health establishments as
dangerous to society and continues to stigmatiegmtiRequiring a police officer
to forcibly convey the person back to the mentalltheestablishment against his
will take away all the fundamental rights of a persguaranteed under the
Constitution.

75. Ministry’s Response

The Ministry agrees with this suggestion and theesfrecommends the following

changes :
Section 100 (1) is retained. All sub-sequent suimex from (2) to (9) are deleted.

76. Recommendation of the Committee

The Committee appreciates the changes proposed bwet Ministry at the
Committee’s behest and recommends that necessarjanges may be carried
out in the Bill.

77. Clause 101



If a person with mental illness admitted to a meh&alth establishment under this
Act absents himself without leave or without disghafrom the mental health

establishment, he shall be taken into protectiomty Police Officer at the request
of the medical officer or psychiatrist in chargetbé mental health establishment
and taken back to the mental health establishnmemtadiately:

Provided that in the case of a person with medita$s not admitted under section
112, the provisions of this section shall not apgdter the expiry of a period of one
month from the date of such absence of such pefreonm the mental health

establishment.

78. Suggestions
The proposed Bill still continues its link with tleerrectional system. The clause

101, chapter XIllI, on ‘leave from the hospital’ regs a police officer to accost the
person with mental illness to return to treatmextility. This further serves to
stigmatise the person with mental iliness. Theigealealing with ‘leave’ should
be repealedit also contradicts with person’s right to getattigrged without any

consent from officer in charge/psychiatrist.

79. Ministry’s Response

The Ministry has proposed following changes:

If a person with mental illness whom section 11pligs absents himself without
leave or without discharge from the mental hea#faldishment, he shall be taken
into protection by any Police Officer at the redques the medical officer or
psychiatrist in charge of the mental health estbtient and taken back to the
Mental health establishment immediatdDelete the proviso to Section 101.

80. Recommendation of the Committee



The Committee agrees to the changes proposed by thdinistry and
recommends that required modifications may be mada the Bill.

81.Clause 104 (2)

104(2) Notwithstanding anything contained in subtise (1), if, in the opinion of
psychiatrist in charge of a minor's treatment, é&leaonvulsive therapy is
required, then, such treatment shall be done withdonsent of the guardian and
prior permission of the concerned Board.

82. Suggestions

Although the Bill prohibits ECT for minors, it mdye used if in the opinion of the
psychiatrist in charge of treatment ECT is require@urrently, consent of the
guardian and prior permission of the Board arerpgghsites for ECT for minors.
There is no requirement for informed consent ofghardian before administering
ECT. It is suggested that in granting permissimnBECT, the Board should make
an enquiry into the maturity of the minor to undansl the nature and consequence
of the treatment. Especially in cases where thendrsagrees with the decision of
the guardian. International best practice suggests ECT should be done only
after the opinion of a non-treating psychiatrissagight which is also absent from
the section. It is submitted that, if at all alkxy there should be an accompanying
provision prohibiting the use of ECT on minors lvela certain age, as is done in
many countries. However, due to its extreme sidecef and its controversial
practice in the treatment of mental illness in m&a@ blanket ban on ECT for
minors is suggested as is recommended by the \Waddth Organisation.

83. Ministry’s Response

This provision has been made in consultation whth medical professionals as
there may be rare emergencies when a minor mayireethus for life saving

purposes. Hence the Bill provides for this in exme@l circumstances with



adequate protection of the Board. Indian legatesysdoes not recognize the
concept of maturity of minors. The opinion of a riogating psychiatrist before
administering ECT will happen automatically as a-tie@ating psychiatrist will be

a member of the District Board which has to gigeaipproval before administering
the procedure. However, it is agreed that the wamtbrmed” is missing in
Section 104 sub-section 2. Thus, clause 104 (2) redd as: Notwithstanding
anything contained in sub-section (1), if, in thenoon of psychiatrist in charge of
a minor’s treatment, electro-convulsive therapyequired, then, such treatment
shall be done with theaformed consent of the guardian and prior permission of

the concerned Board.

84. Recommendation of the Committee

The Committee is of the opinion that Clause 104 phibiting certain
treatments, such as unmodified ECT and sterilisatio and restrain on chaining
are highly desirable pro human right provisions. The Committee however has
reservations on ECT for minors and recommends thathe Ministry must
ensure that all treatments are to be done with inflaned consent by bringing in
proposed necessary changes in the Bill. Appropriatehanges may be made in

the Bill accordingly.

85. Clause 106

(1) The physical restraint or seclusion may onlyubed when,—

(@) it is the only means available to prevent imgninand immediate harm to
person concerned or to others;

(b) it is authorised by the psychiatrist in chargiethe person’s treatment at the
mental health establishment.

(2) Physical restraint or seclusion shall not beedigor a period longer than it is

absolutely necessary to prevent the immediateofiskgnificant harm.



(3) The medical officer or psychiatrist in chardgetloe mental health establishment
shall be responsible for ensuring that the methadure of restraint or seclusion,
justification for its imposition and the duratiorf the restraint or seclusion are
immediately recorded in the person’s medical notes.

(4) The restraint or seclusion shall not be usedaasorm of punishment or
deterrent in any circumstance and the mental hea#itablishment shall not use
restraint or seclusion merely on the ground of shge of staff in such
establishment.

(5) The nominated representative of the person wiintal illness shall be
informed about every instance of seclusion or awstrwithin a period of twenty-
four hours.

(6) A person who is placed under restraint or ssidn shall be kept in a place
where he can cause no harm to himself or others @amder regular ongoing
supervision of the medical personnel at the mdrgalth establishment.

(7) The mental health establishment shall inclutlerstances of restraint and
seclusion, in the report to be sent to the conagBeard on a monthly basis.

(8) The Commission may make regulations for thgpgee of carrying out the
provisions of this section.

(9) The Board may order a mental health establisitmie desist from applying
restraint and seclusion if the Board is of the apmnthat the mental health
establishment is persistently and wilfully ignoriihg provisions of this section.

86. Suggestions

Seclusion might be used widely on the grounds oftalge of staff. There is no
evidence for efficacy of seclusion. Thus, seclusibould be banned.

87. Ministry’s Response

Seclusion or solitary confinement of a person wilental illness is banned.
Physical restraint may only be used when, -

(a) it is the only means available to prevent imgninand immediate harm to
person concerned or to others;

(b) it is authorised by the psychiatrist in chaajethe person’s treatment at the
mental health establishment.

(2) Physical restraintord ‘or seclusion’ deleted shall not be used for a period
longer than it is absolutely necessary to previeatinmediate risk of significant
harm.



(3) The medical officer or psychiatrist in chargdle mental health establishment
shall be responsible for ensuring that the metmadire of restrainfword ‘or
seclusion’ deleted)justification for its imposition and the duratiohthe restraint
or seclusion are immediately recorded in the péssordical notes.

(4) restraint(word ‘or seclusion’ deleted) shall not be used as a form of
punishment or deterrent in any circumstance andrteetal health establishment
shall not use restrainfword ‘or seclusion’ deletedmerely on the ground of
shortage of staff in such establishment.

(5) The nominated representative of the person wintal illness shall be
informed about every instance @Vord ‘seclusion’ deleted)or restraint within a
period of twenty-four hours.

(6) A person who is placed under restrdimbrd ‘or seclusion’ deleted)shall be
kept in a place where he can cause no harm to Hiorsethers and under regular
ongoing supervision of the medical personnel attkatal health establishment.
(7) The mental health establishment shall incluidlénatances of restrairfvord
‘and seclusion’ deleted),in the report to be sent to the concerned Boardc on
monthly basis.

(8) The Commission may make regulations for theppse of carrying out the
provisions of this section.

(9) The Board may order a mental health establisirte desist from applying
restraint(word ‘and seclusion’ deleted)if the Board is of the opinion that the
mental health establishment is persistently antuililignoring the provisions of
this section.

88. Recommendation of the Committee

The Committee accepts the deletion of the word “skgsion” from Clause 106

(2) (3) (4) (5) (6) (7) and (9) and hopes that itauld bring more clarity in the
said Clause with regard to the rights of persons wlh mental illness to dignity
and liberty. The Committee, therefore, recommends hat the deletions as

proposed by the Ministry may be carried out in theBill.

89.Clause 108

(1) The professionals conducting research shalmbtree and informed

consent from all persons with mental iliness fortiggation in any research
involving interviewing the person or psychologicalhysical, chemical or
medicinal interventions.



(2) In case of research involving any psychologigahysical, chemical or
medicinal interventions to be conducted on persbn 8 unable to give free and
informed consent but does not resist participaimsuch research, permission to
conduct such research shall be obtained from corextState Authority.

(3) The State Authority may allow the research toceed based on informed
consent being obtained from the nominated repraseetof persons with mental
iliness, if the State Authority is satisfied that—

(a) the proposed research cannot be performed asops who are capable of
giving free and informed consent;

(b) the proposed research is necessary to prontmehealth of the population
represented by the person;

(c) the purpose of the proposed research is toinbtaowledge relevant to the
particular health needs of persons with mentakiis,;

(d) a full disclosure of the interests of persomsl @rganisations conducting the
proposed research is made and there is no comfittterest involved; and

(e) the proposed research follows all the natioaradl international guidelines and
regulations concerning the conduct of such researath ethical approval has been
obtained from the institutional ethics committeeemhsuch research is to be
conducted.

(4) The provisions of this section shall not redtresearch based study of the case
notes of a person who is unable to give informatsent, so long as the anonymity
of the persons is secured.

90. Suggestions

Persons participating in such research must alsgiven the right to withdraw
their consent during any stage of the researchv® imeaning to their rights to
dignity, autonomy, consent and bodily integrity. m8arly, the nominated
representative should also have the right to watdtheir consent during any
stage of the research.

It is submitted that the current guidelines for 8tate Authority to permit research
and medical intervention are not sufficient. That& Authority should make an
inquiry into the potential harm and benefits thatynibe caused to the concerned

person.

91. Ministry’s Response



The Ministry has proposed amendments as under:

(b) the proposed research is necessary to promhetenental health of the
population represented by the person;

(c) the purpose of the proposed research is toiroktzowledge relevant to the
particularmental health needs of persons with mental illness;

(5) Persons participating in research shall hawve tright to withdraw their
consent at any stage of the research. In circuntsetsimentioned under sub-section
(3), if a nominated representative has given infinconsent for the person with
mental illness to participate in research, the noateéd representative shall have
the right to withdraw this consent at any stag¢hefresearch.

92. Recommendation of the Committee

The Committee appreciates that the Ministry has aapted the suggestions
and proposed amendments in the Bill. The proposedn@endments may be

incorporated in the Bill

93. Clausell12
(1) An order under section 30 of the Prisoners A@0Q0 or under section 144 of

the Air Force Act, 1950, or under section 145 of #rmy Act, 1950, or under
section 143 or section 144 of the Navy Act, 195Under section 330 or section
335 of the Code of Criminal Procedure, 1973, diregthe admission of a prisoner
with mental iliness into any suitable mental heatablishment, shall be sufficient
authority for the admission of such person in seskablishment to which such
person may be lawfully transferred for care andcitreent therein.

(2) The medical officer of a prison or jail shakrsl a quarterly report to the
concerned Board certifying therein that there aceprisoners with mental illness
in the prison or jail.

(3) The Board may visit the prison or jail and dsk medical officer as to why the
prisoner with mental iliness, if any, has been kiepthe prison or jail and not

transferred for treatment to a mental health egtdivhent.

(4) The medical officer in charge of a mental headstablishment wherein any
person referred to in sub-section (1) is detaingthll once in every six months,
make a special report regarding the mental and @ay<ondition of such person
to the authority under whose



order such person is detained.

94. Suggestions
Under clause 112, Chapter Xlll, Prisoners with raeilness needs to be guarded

by the State authorities. Since prisons haveaallifies, all prisoners with mental
illness could be treated in the hospital sectionads. Treating personnel in
Mental Health need to move to Prisons as part tdgnmation of services and
community extension initiatives. A prison set-ugng to a hospital is not a very

practical move.

95. Ministry’s Response
Section 112 does not require that persons shouldndmeed out of the prison

compound to access mental health care. There carebtal health establishments
in the medical wing of prisons and persons with taleitiness are cared for in

these areas.

96. Recommendation of the Committee

The Committee feels that the reply of the Ministry does not address the
concern in an explicit manner and there is need tensure that there is no
ambiguity whatsoever in the clause. The Clause shiguspell out details in a
more explicit manner so as to avoid confusion and oaflict in the
implementation. The Committee, therefore, recommensl that the Ministry
may re-examine the concern raised with regard to @use 112 and address the

same appropriately.

97. Clause 113



If it appears to the person in charge of a State custodial institution (including
beggars homes, orphanages, women’s protection hamg<hildren homes) that
any resident of the institution has, or is liketyltave, a mental illness, then, he
shall take such resident of the institution to tlearest mental health establishment
run or funded by the appropriate Government foreassent and treatment, as

necessary.

98. Suggestions
Apart from those sections relating to transfer, Mental Health Care Bill does not

apply in custodial care institutions including pms. Individuals with mental

illness in prisons and other State run custodiatitution (e.g. beggars homes,
orphanages, women'’s protection homes and childoemek), should be monitored
under the Act.

99. Ministry’s Response

The Ministry has suggested following changes:

If it appears to the person in charge of a Statecustodial institution (including
beggars homes, orphanages, women'’s protection hanteshildren homes) that
any resident of the institution has, or is likety tave, a mental iliness, then, he
shall take such resident of the institution tonlearest mental health establishment
run or funded by the appropriate Government foess®ent and treatment, as
necessaryI'he medical officer in charge of the mental healstablishment shall
be responsible for assessment of the person antdhinent needs of the person
with mental illness shall be addressed in accor@anith the provisions of this Act
as applicable in the particular circumstances.

100. Recommendation of the Committee



The Committee is of the opinion that people in cusdial institutions are very
vulnerable to abuse of their rights. Thus, keepingin view their special
circumstances, proposed amendments are very much wanted. The Ministry
has accepted the suggestions and come out with taenendment and the
Committee accepts it. The Committee, recommendddt the addition in
Clause 113 as agreed to by the Ministry, at the Comttee’s behest, may be
suitably incorporated in the Bill.

101. Clause 114(1)
114. (1) Notwithstanding anything contained in atlyer law for the time being in

force, a person’s current or past admission to aatakehealth establishment or a
person’s current or past treatment for mental ileeshall not by itself, without
prejudice to the provisions of any law for the tilmeing in force or custom or
usage governing personnel laws of such person,drewnd for divorce.

102. Suggestions
Sub-clause (1) of Clause 114 starts as a ‘notvaittishg’ clause, however, towards

the end it turns into a clause which does not pieguother laws for the time being
in force. This creates confusion as to the statlsi® provision. If this provision is
to operate notwithstanding other laws for the timeeng in force, there is no need
for a without prejudice clause, and if this lawnat intended to prejudice any other
law for the time being in force, this provisiomist required.

The right to divorce flows from other laws and thelaws have their own
intricacies. At a time when divorce laws are beligeralized to ensure that
unhappy and unworkable marital relations are altbweeend, if this provision is
intended to close a right to divorce available urdieorce laws, it may have other
unintended consequences. It is best that any changerital laws be undertaken

as separate exercise and only after its consegsiehaee been sufficiently



analysed. Further, certain forms of mental illn@ssgrounds for divorce under the
respective personal laws. Therefore, an amendneestch legislations may be
required to give full effect to this provision,iifis decided to retain the same.

103. Ministry’s Response
The Ministry proposes an amendment to Clause 11delsting sub-clause(1).

104. Recommendation of the Committee

The Committee accepts the suggestion of the Ministry to delete sub- clause 1 of
Clause 114 from the Bill. The Committee recommends that this amendment
may be carried out in the Bill.

105. Clause 123

(1) Notwithstanding anything contained in this Abg provisions of this Act shall,
taking into consideration the communication, traaetl transportation difficulties,
apply to the States of Assam, Meghalaya, TripuraohMm, Manipur, Nagaland,
Arunachal Pradesh and Sikkim, with following maidifions, namely:—

(@) under sub-section (3) of section 80, the pe#idof the Commission may
constitute a single Board for all the States;

(b) in sub-section (2) of section 88, referencéthperiod of “seven days”, and in
sub-section (3) of that section, reference to taeod of “twenty-one days” shall
be construed as “ten days” and “thirty days”, respely;

(c) in sub-section (9) of section 96, referencéhoperiod of “seventy-two hours”
shall be construed as “one hundred twenty hoursigdan sub-sections (3) and
(12) of that section, reference to a period of ‘@evdays” shall be construed as
“ten days”;

(d) in sub-section (3) of section 97, referencénw period of “twenty-four hours”
shall be construed as “seventy-two hours”;

(e) in clauses (a) and (b) of sub-section (9) atiea 98, reference to the period of
“three days” and “seven days” shall be construed ‘aeven days” and “ten
days” respectively;

(f) in sub-section (3) of section 99, referencéht® period of “seven days” and in
sub-section (4) of that section, reference to theop of “twenty-one days” shall
be construed as “ten days” and “thirty days” respeely;

(g) in sub-section (4) of section 103, referencethite period of “seventy-two
hours” shall be construed as “one hundred twentuitsd.



(2) The provisions of clauses (b) to (g) of sultieac(1) shall also apply to the
States of Uttarakhand, Himachal Pradesh and Jamntukashmir and the Union
territories of Lakshadweep and Andaman and Nicdsiands.

106. Suggestions

Chapter XVI section 123 makes provision for a sngbard for 8 North Eastern
states. Keeping in view the difficulties of conneity and terrain a single board
would never be able to take on this onerous resipiitys It is not understandable
for whose convenience one Review Board (NE regias been proposed for an
area spreading across 262,230 sq kms. It is prdgbsé this provision for a single
board for NER be discontinued. In States like Asswery district should have a
board like in other parts of the country. As aremative, all districts having
District Mental Health Program should have a Mehtahlth Review Board in the

rest of the states of North East Region if disteeel board are not possible.

107. Ministry’s Response
This is only an enabling provision which was made on the basis of suggestions

from stakeholders at the regional meeting held in the North-East. It is not
compulsory that there is only one Board for the North Eastern states and it is
possible to have separate District Boards for the North Eastern States as well as all

districts in Assam.

108. Recommendation of the Committee

The Committee feels that ambiguity in this regard should be removed. The
Committee recommends that necessary drafting modifications may be made in
the clause so that the intent behind the clause that this is only enabling
provision and it is possible to have separate district boards for the North-

Eastern States including Assam, is reflected in the Bill.



109. Clause 124

Presumption of mental iliness in case of attemgbimmit suicide by

person.

124. (1) Notwithstanding anything contained in sect309 of the Indian Penal

Code, any person who attempts to commit suicidk Isbgresumed, unless proved
otherwise, to be suffering from mental illnesshegt time of attempting sucide and
shall not be liable to punishment under the sattisa.

(2) The appropriate Government shall have a dutprtwvide care, treatment and
rehabilitation to a person, having mental illnessdawho attempted to commit
suicide, to reduce the risk of recurrence of attetogcommit suicide.

110. Suggestions

The decriminalization of persons attempting to commit suicide is a welcome step.
However, the lack of criteria for what may constitute ‘an attempt to commit
suicide’ is vague and ambiguous. As opined by the Supreme Court of India in P.
Rathinam v. Union of India [1994 AIR1844] people may attempt suicide for a
number of reasons, which may not necessarily be related to their mental health.
The section therefore becomes open to arbitrariness and is in violation of article
14 of the Constitution.

Three issues which we feel will arise with the ¢mamnt of Section 124
A. The unintended consequence of the law creating this presumption of mental

iliness is that a person who has attempted suicide will now be subject to
‘mental health treatment’.

B.There are serious concerns with regard to theeis$ abetment of suicide, which
IS punishable under Section 306 IPC.

C There are concerns with regard to the role playgdnstitutionalization in
silencing victims of domestic violence.

111. Ministry’s Response

The Ministry has proposed following amendments
Title of the Section : Presumption of severe stiassase of attempt to commit
suicide



(1) Not withstanding anything contained in Sect8®® of the Indian Penal Code
and the Code of Criminal Procedure , any person attempts to commit suicide
shall be presumed, unless proved otherwise, t@ Isavere stress at the time of
attempting suicide and shall no be liable to pragemn and punishment.

(2) The appropriate Government shall have a dutprtwvide care, treatment and
rehabilitation to a person having severe stress avitb attempted to commit
suicide, to reduce the risk of recurrence of attetagommit suicide.

112. Recommendation of the Committee

Though section 124 of the Bill seeks to make a presumption vis-a-vis mental
iliness, the stage at which such a presumption operates is unclear. It is
necessary to avoid any scope of ambiguity in both enforcement as well as
interpretation of the clause. The Committee, therefore, accepts the

modifications proposed by the Ministry and recommends that they may be duly

incorporated in the Bill.

113. Clause 126
The Central Government may, if it considers so s&ay in the interest of persons

with mental illness being governed by the Mentalalthe Act, 1987, take
appropriate interim measures by making schemehersinooth implementation of
the provisions of this Act.

114. Suggestions
Clause 126 of the MHCB only allows for the Centealvernment if it considers it

necessary in the interest of persons with menka¢st being governed by the
MHA to take appropriate interim measures by makangcheme for the smooth
implementation of the provisions of MHCB. Insofes ®IHCB does not address
the issues undertaken by Chapter VI of MHA, thausk is of little assistance.

It is therefore submitted that the MHA cannot be repealed until the question of

property management by persons with mental illness is settled. There is an



inextricable relationship between the economic status of persons with mental
illness and their care and treatment. It is important to ensure that these
connections are duly appreciated before a statute on mental health care is
enacted. Such an examination is especially required because the present Bill, as
this memorandum has attempted to show is neither in harmony with the CRPD

nor with the Indian Constitution.

115. Ministry’s Response

The Central Government may, if it considers so necessary in the interest of
persons with mental illness being governed by the Mental Health Act, 1987, take
appropriate interim measures by making necessary transitory schemes (words “for
the smooth implementation of the provisions of this Act” deleted).

116. Recommendation of the Committee

The Committee feels that precautionary measures are to be taken before totally
repealing the Mental Health Act, 1987 and accepts the suggestion of the
Ministry.

117. The Committee adopts the remaining clauses of the Bill without any
changes. The Bill may be passed incorporating the suggestions made by the
Committee.

Miscellaneous

118. The Committee notes that there are as many as 18 clauses of the Bill

which will become sections after enactment which involve expenditure from



the Consolidated Fund of India and Financial Memorandum appended to the Bill
states that it is not possible to estimate the financial burden at this stage but at
the same time the Financial Memorandum does not assure that necessary
allocation shall be made when the provision of the Bill will be implemented.
States will have to implement its provisions, health being a State subject. The
Committee, therefore, recommends that as most of the States are facing
resource crunch it is the duty of the Centre to ensure funds for implementing

the provisions of the Bill and it should be reflected in the Demands for Grants.



